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4.1 IdiS 

1 opinion iq attached 

at least ode. ofthe c 

Order od h e  expec 
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of the c h w c l s  and 
I 

I 

I 

U.S.C. g +09U)cl>( 

.men, having pe$onal knowledge of the statements made hemn, do state 

ng: 

1995, I was one of five Commissioners of the Federal Communications 

obu 16, 1995, inla 3-2 decision, the Commissioners denied the petition of 

dtions Corporation (“ACC”) for an extension of time in which to construct, 

~ Direct Broadcast: Satellite (“DBS’) system, in the case In re Advanced 

L, Federal Comrnpnications Commission, Nos. DBS-94-1 IEXT, DBS-94- 

%’, Memorandum Opinion and OTdcr (October 16,1995) (the “Advanced 

s u l t  of the Advanied Order, the channels and orbital locations previpusly 

: reverted to the ppblic for rcaasigrlment by auction. * - 
lied from the dccibion in the Advanced Order, and a copy of my dissenting 

nto. In addition, based on my &liberations with the other Commissionen. 

nmissioncrs in rI-16 majority based his or her decision in the Advanced 

ion of Federal revenues that would result from the reassignment by auction 

.bital locations previously assigned to ACC, which I believe violates 47 

1 



,. 

i 

!FURTHEI 

i SWORN 
Octobpr. 2001. 

! RUBY JACk 

M y C  mmission b 
c 3- z7- 

1 9 1 8 U 7 L A - l . m  

e 0 
HE AFFIANT SAYETH NAUGHT. 

, & 0 . 6 F  
Andrew C. Barren 

1 AND SUBSC$BED bcfon me, a Notary Public, this the &y of 

:piles: 

w- 

2 



! 

i 

i 
! 
i 

1- I 

f 

I 
I 

1 
e 

COWKISSIOHLR ANDRBW c. 

In  Re: Advanced C-mmmications Corporation Application for 
Extensl~n of Time To Construct, Launch. and cperat. a Direct 
Broadcast Satel1ita Syst-1 Application for Consat To hsipn 
Direct Broadcas.t Satallita Ccz?:=x:L=a P a d t  iron ?,,i.,~rcrd 
Cemmurrications Corporation to fampo DES. Inc.t.Application for 
Modification of DirbCt Broadcast Satellite Serrico .con.truetion 
Permit (Pi10 NO.. DBS-94-llgI1. DBS-94-15ACPe DBS-91-16Np). 

Fursuant to coday'm action; the Collllhtmsion a f f i m  the 
International Bureau'. (*Bureau.) determination that Advanced 
Comrnunicacions Corporation ('ACC.1 failed t o  w e t  its due 
cll!igec=e e;lii&sa of procteding expeditioualy with the 
construc:ion and:launch of its direct broadcast aatellite ('DBS') 
system.' AS a: result, the channels a d  orbftrl locatlop. 
previously assigned tu A C C w i l L  rev-. t o  thepublic for 
reassignment. hrrtkier, the cbmdsalcp has. chosen :C initiate a 
mle making to establish a.new methodology by deciding upon 
mutually exclusive applications for the. ruaaignment of ~ 8 9  
channels and orbital pcsitiona. 
with the Comis9ion'a due diligence findings in this case, I feel 
compelled. to dissent from tcday's decision. 

In che past when reviewing due diligence efforts by DBS 
pedtcees. the C d a s i o n  has heretofore granted extensions to 
several pennittees in an effort to encourage the delivery of DES 
service to the public. To that end, over the years. the 
C o d e s i o n  has exercised greater flexibility ' e h s  rcvieving the 

these somewhat relaxed expectation0 may have proven unacceptable 
for ocher video p r w n g  providers in the marketplace:' It 
would therefore, in my opinion, aeem entirely ~ e a m o n a b l ~ ,  and 
indeed, irresponsible. for the C d * m i o n  to diaregaxd its 
primary objective--to encourage competition amongst DBS proviaera 
in order to enhance consume= choice--by forestalling yet another 
viable and prepared DES competitor from entering the marketplace 
i n  the immediate future. 

Xs;a r e m I C  of my disagrcewnt 

. .  due dilisescs criteria for various DBS permittees, even though 

The commission's due diligence requirements have tuo 
components. Firat. the Commission requires that a DBS 'permittee 

' Advanced Co , 77 Rad. Reg. 2d (P(rF1 1160 
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begin construction or complete contracting for constmetion of 
 he sacellice scation within one year 0: the granc of ica 
cons:.rucciOn P e n n i t .  Secondly, the pennittee must begin 
cperarion of t he  satellice scacion within six I61 years of the 
cr'anr, of its PCnniC. unless otherwise determined by the 
commission.' 

In denying ACC's request for an extension. the Bureau 
concluded char. trcr its a6aestmenc of the totalicy of the 
circumscances. ACC had made little progress in the  constnrction. 
lamch.and i.?itlacion of a DES ryrren in -&.e parc &eade. ite' 
record 1ndica:es thac in 1984. the Conmission grrnted.~cc.. 
appllcation for authority to C O n s t x U C t  and launch a DBS myatem, 
sub jec t  co its fulfillment Of the Colmhisrion's due diligence 
requirements. In October 1986. the C O d s S l O n  found thac A m  b d  
complied with the first due diragcnce component by contracting 
f o r  the construction of ica first tw DBS satellites. LU 
result, the Commission granted ACC's request for sixteen (16) 
channels at each of t w o  orbital locations. In addition. A= 
remeaced additional channels at these locacioru as parc of its 
modiflcatlon application. The Cwnnission reserved, but 
+ad not asalgn. e l e v a  (11) additional p a i r s  of chmnels for ACT 

._ due diligance. In Februr-i 1990, Advanced 0;Plied for a four .- 
year extension of time to construct and operate its DBS s y . t s m .  
The Cornisdon g r a c e d  this request in April 1991 (mending the 
deadline to December 7. 19941, and assigned Acc n i n e t e a  (131 
additional cbanneis. Iupartantly, as the record indicarea, A= 
did not receive its f-1 channel aasig'menes until April 1991. 
Therefore, Tbelieve iC is iaperacive t h a C  we focus our review on 
ACC'n act1ou.a subsequent to that date. 

ACC's failed ncgotlatioru f o r  a joint v a t u x e  w i t h  another DBS 
penictet. Echostar Satel1,ite C o r p o ~ t i o n  ('Echoetar.) ae wall u 

. .  ftr-concractuai agreement"w5th Tempo DBS;'Inc: (.Tempo')' for tb. : 
construction and launch of a satellice, the Bureau concluded t h . C  
cheae .aqione did not amaunt to the actual corutruccien Of D M  ! 
satellite or arrangement for the 1au.A and operation o f  DBS 
service. I am puzzled ie to why the Bureau determinad t o  8-17 
different a e t  of criteria f o r  ascertaining due diligence Thm 
were used fsr other permittee. vith respcct to the launch O f  
service in reaching it8 finding char ACC had not mec the duo 
diligence requiremcnca. 

dicioned upan Am's satlafactioa of the tint prong 
... 

Despite A m ' s  eftorcn in developbg its DBS sy8tem. to w i t :  

I do not believe that ACC's efforts are patently . .  

* frr 47 C.F.R. 5 lOO.19lb) 

' Tempo DSS is M affiliate of Tela-communicarions. InC. 
. ( .TCI ' ) .  
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discinsishable from Khc efforCr made by -chose pernitsee. in 
cases in vhich the Commission either granted an extension reguest 
o r  a cransfer of conrrol application. For example, in July 1991. 
Uniced s t a t e s  satellite eroadcasting. Inc. ('OSSB.) filed an 
excension request and a minor modificarion of its construction 
pennit concerning its auchorizacion co operate a DBS sacellice on 
five ( 5 1  channels at a specific orbical location. In its minor 
modificarion 2ppliCatiOn. OSSB SKaKed Khat it had entered into an 
agreemenc with anocher entity. Hughes CommunicaKions Galaxy, 
Inc., I'Hughes'l. to Purchase a payload of five ( 5 )  transponders. 
Significantly. chese transponders were not on one of uSSB'S 
conscrucced and hunched SaKellites. but on one of Hugbea' 
satellites, 50  be located aK the a a m  orbital location f s  cssa's 

.I.. chanr.e?s. As r e s u i t .  USSB soughK authoricy KO implement its 
five 1 s )  channel service by utilizing five ( 5 )  .transponders on 
one of Hughes' satellites raKbtr than constructing and 1awichir.j 
a separare five-channel GE Ascro-Space satellite an previously 
proposed and approved.' In addition, DSSB aoughc to modify the 
technical 6peCifiCaKiOnB of its auchorization to conform to che 
specificaciona of the Hughes eacellice. It ohould be noted that 
USSB'S DBS system was required to be in operation by Decebr 
1992, while Hughes' ayarem vas not required to k in operation . 
unci1 December 1994.. As a result, USSB requested Chat ita 
completion dace k reconciled with that of Rughe.: In K h a t  case, 
the commission applied an analysis that led to.the conclusion 
chat che ultimate goal  of service KO Cbe public would be advanced 
by a grant of OSSB's requtat for exrenaion of ifme.' 

diligence efforKe were diffez-t from Khaae of Directsac 
corporation ('Direccaat') . I am not permaded by Kbe. 
Commission's findings. Directsat received its DBS corurruction 
penit in A u g u s t  1989. The Commission d e t e d e d  that Directsat 
had satisfied cbe first due diligence requirement in November 
1993 and accordingly assigned it ten (10) cbapnelm. only five. 
rnonchs larer. Directsat sought approval for transfer of control 
of its permit KO Echostu's parent compmy. Interestingly. 
Echostar held eleven 111) =-ell at the 8- lce;tion am those 

': held by.Directsac'. The C d s s i o n  granted that authorization in 

~n chis w, thc Cornmlaaion a1so:concludes C b C  Am's  due 

c , ,  7 FCC Rcd 7247, 7249 (1992). Ccnaanv. In 
' s.cc -ed s t a m  

' u. at 7250. 

, 10 FCC RCd 88 (1994). Echcs c a r  Communications C- ' ** 
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._ . -  I C  appears chat chc Comission credits Direccsat for 
neg~ciacing and ConsUmMcing a cransaccion wich Echoscar in a 2 
much more expeditious fashion chan ACC. while I 
an uncertain business sicuacion. o r  an unfavorable .business 
climate in general have not been adequate explanacions fo r  - 
failure to meet a COnSCruCCion cimctable,' I do believe c h c .  
under chese cirCUrntanC:eS. the Commission m u s t  rcnuin cognizant 
about the practicalities of che marketplace. 
negociacions does n o t  necessarily denoce a clear incention to 
delay. Indeed, negociacions becween Echoat,ar and ACC failed 
virhin one (11 Year Of the grant of ACC's April 1991 exccnaion. ~ 

Clearly, che negotiacionr becveen ACC and Ec.hosca: involved _ _  -..:: 
subs:ac:isl crklsaction tnat-finally resulted in protracted 
litigacion. As evidenced by the record. both partiea proceedeJ 
to conduct rie~ociationr wich ocher parties. Unfortunately for -. 

.,y ACC. such evcnca transpire+near the orpiration of its 
construction permit. 'On the ocher hand. w e  note that Directsat 
immediaccly consummared a deal wich Echostar. W h a t  che . .  

.:.: tommisaion fails CO acknowledge is thrt Direetaat and Echostar 
had the 6ame orbital location aod thus derived the benefit-of . :: 
economic efficiencies.. On The ocher hzad. the C o d a s i o n  also I 'i 

& ... - 
.. A period of lengEhy .: 

.: 

.. 
-t 

'A 

.. 

._ - fails TO note t b C  .negotiatiOM b e t w e e n  Tempo and ACC a d m c e d  to 
ehe point .where l e -  began to c-nce construction of ita. 
--cellices to acccmmcdace .the 1100 orbital lu+ion.' 

Alchough the C d a a i o n  Fn the irmtant e seek. eo 
elabarate on various diffutnccs  b e t w e e n  Act?. and USSB'a and 
Directsac's actions, I am noc w h o l l y  penwaded that the 
discinceiona are.aa.obviou ae espouned. In wf view, a review 
and analyais of the Gordian b o t  of.iaaues i n  t h i n  caae w i l l  
reveal ccrrain dietinctiona. For inxtance. one m y  argue that 
c..* public would bave a l e 0  h e f i r e d  frop the Eale of ACC's 
permit to Tempo by increasing the chcrice of DBS pmidera. 
Therefore, I do not believe that ACC'a efforca are ~ubmtmtially 
incongruent with thoae of USSB and Direccaat ao ae Co w a r r a n t  a 
finding of no due diligence and the revocation Of ACC's perdt. 

.. il 

! . . .  

-~ 
'% 

It . & o d d  alao'be noted that Directsac wan pedcred  to 
profit from its sale of the permit. Becauae of my unwillingness 
co supporr our finding of no due diligence here, I am persuaded 
that ACC should have been afforded che same opporcunicy. 

' 

' I make this observation only fo r  purposes of 
demonstrating an intention by the panics to proceed with a DBS 
syscem without undue delay. 
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By comparison rich the other pertinent inscancel. I am not convinced that ACC did nor satisfy the due diligence 
requirements. UnfOrtunaCelY. I bc1ieve that Commismion precedent 
in thin area is murky enough so as tO elicit perauasive arguments 
in chis case for both side.. 
concerns. however. it is clear that the Commission. in the 
aava  DBS perrniccees greater flexibility. based on the fact that 
DBS service vas a relatively fledgling industry in which there 
were v e y  few players and in the inceresc of making DBs service 
available to the public. An a result. until such time as che 
Commission had established and clearly stated a definitive and 
inflexible approach t o  the due diligence standard, I believe the 
Commission should have used a similar basis for determining ACC'S 
due diligence compliance. h a consequence, I vould have 
approved an rssiy.meat of A C C ' s ~ p e n n l C  to Tempo. 

Based on the public policy 

The Comission h a m  announced that it intend. to initiate a 
expedited rulemaking proceeding .to estab1ish.a new methodology 
for reaseignbg DBS chasaela and orbital poaiCioM. Baaed on the 
assumption chat auctiona rill be used t o  r e a s s ? a  the reverred 
channels, the Cotnmission ha. proposed to hold the DBS auction 
within che nexe three (31 month#. Based on the Codsa ion'm pasr 
experiences with auctiona arrd the compldtier .involved in 
developing acceptable aervice and auction rule.. I firmly believe 
that auch a timetable is wholly unrealiaric.  reov over, I am 
convinced that coday'm decision aa v e l 1  aa any rule. promulgated 
for aucticnn in t h i n  service vi11 be subject to judicial 
challenge that vi11 considerably delay.addltiona1 DBS service LO 
the public. 

initiation of DBS service. Although I am loathe to prejudge a 
nlemaking for reassignwnc of the reverted channels. I am 
skeptical about  the Codsmion'a timetable for eatab~iahing a new 
merhodology f.or the reassignment of DES CbapnelS that will not 
further delay service to the public. Thcrefcre. I.uill.review 
the commeEts for the ruiemaking which will be iniciaced in the 
immediate term with great interest. .. 
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